Complaint under Section 18 of Right to Information
Act, 2005.

Complaint No.Mumaa-2014/C.n0.2636/02

Shri. Shailesh Gandhi,
B-2, Gokul Apartment, Poddar Road,
Santacruz (W), Mumbai 400 054.

Managing Director,
Mumbai Metro One Pvt. Ltd.,

Mumbai Metro One Depot,
D.N.Nagar, J.P.Road, 4 Bunglows,
Andheri (W), Mumbai 400053.

\

Principal Secretary,
Urban Development Department, Madam Kama raod,

Mantralay Mumbai 400 0032,

etropolitan Commissioner,
“ Mumbai Metropolitan Region Development Authority,
Bandra- Kurla Complex, Bandra (E), Mumbai 400 051.

P The complainant Shri. Shailesh Gandhi filed an application on 30.12.2014

under section 18 of the Right to Information Act, 2005 whereby, he has
- complained against Mumbai Metro One Pvt. Ltd. (MMOPL), henceforth,

referred to as MMOPL, for not appointing Public Information Officer, the First

Appellate Authority, and d%nying him the information sought about Metro One

~ project.

2.  Giving References of the order of the Hon'ble Supreme Court of India in Civil
Appeal of Thalappalam Ser. Co-op. Bank vs. State Of Kerala (2013), The
complainant has mentioned that the MMOPL, being substantially financed by

the Government, is a public authority for the purpose of Section 2 (h) of the
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23 02.2015. The Complainant gave his written submission on that date along

with the ruling of the Supreme Court In the above mentioned Civil Appeal On \

the request of the MMOPL, the hearing of the application was adjourned 1o E
i

04.03.2015, on which date the Advocate for the MMOPL submitted their ]

written submission and argued the matter. The Principal Secretary, Urban

Development Department the representative of the MMRDA, besides, the

Complainant and the advocate of the MMOPL were present.

In his application dated 30.12.2014, the complainant has mentioned that he

filed an RTI application with MMOPL on 01 12.2014 asking for copies of the

of Metro Rail

inspection reports of metro line, given by the Commissioner

Safety (CMRS). The MMOPL respn'nded, advising him to collect the

The MMOPL did not make a case that the said
med that

information from the MMRDA.

‘mation was not available with them. The Complainant has clai

the MMOPL is a public authority, as it has been provided with the viability gap

funds. and the MMRADA holds 26% of the equity in the said company. Giving

eference of the judgment of the Hon'ble Supreme Court of India in Civil

Appeal nos. 9020, 9028 and 9023 of 2013 - Thalappalam Ser. Co-0p. Bank vs.

State Of Kerala, he has claimed that the MMDPL is substantialiyl financed by

the Government.

" The complainant submitted written arguments before the commission on 23"

February, 2015 in which he quoted the provisions of section 2 (h) of RTI Act

2005, as regards the definition of “public authority”. -Admitting that MMOPL is

not owned by the Government, ‘as the equity of thé Government in MMOPL IS

less than 50%, he has argued that the said company IS controlled and

substantially financed directly or indirectly by the appropriate Government. He
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has argued that the expression used in the Act is ‘control’ and not ‘complete
control.” The government has control on the said company in the form of three
directors, who enjoy Veto Power in certain specified areas as provided in
clause 7.3.5.2 of the concession agreement. The provisioning of huge VGF

and Government equity together amounts tﬁ substantial finance.

The representative of the MMOPL submitted the written arguments and also

argued that no application under the RTI Act could have been made to

MMOPL as it ié not a "public authority”. ‘MMOPL’ is not a public authority as

defined in Sections 2(h)(d)(i) of the Act, as it is not a body owned, controlled or
substantially financed directly or indirectly by the appropriate Government.
Article 7.2.4 of the Shareholders Agreement provides for “Authority of Board"
which has the ultimate responsibility for management and r;:n.ntrml of the
Cnmpa’ﬁy.-ﬁ.rticle 85 of the Articles of Association of ‘MMOPL’ provide:

“Subject to the provisions of these Articles and the Act, _._‘ﬂ"IE”.BDEH'd shall be

“responsible for the management, supervision, direction and control of the
| Company. The Business of the Company shall be managed by the Board. The

' Board shall consist of upto 12 Directors, and such Directors shall be appointed

by the Shareholders in accordance with these Articles.”

The MMOPL has quoted the definition of ‘control’ provided in S.2 (27) of the

- Companies Act. “ ‘Control' shall include the right to appoint majority of the

directors or to control the management or policy decisions exercisable by a
perénn_ or persons: acting individually or in nurjcert, directly or indirectly,
iﬂcluding by virtue of their shareholding or management rig hts or shareholders
agrﬁements' or voting agreements or in any other manner.” They argued that
RE[iancE Infrastructure Ltd. having majority of the Directors on the Board of

MMOPL, it is in management and control of MMOPL. Thus, by no stretch of
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imagination can it be said that the MMRDA or Government has control over, .

MMOPL.

In their written arguments the MMOPL has argued that purported reliance of
the Complainant on Article 7.3.5 of Shareholders’ Agreement IS misplaced.
Merely because affirmative vote of MMRDA Director along with Directors

nominated by Reliance Infrastructure/Veolia is required in respect of “Specified
Matters” it cannot be construed as “control’ much less “substantial” by

MMRDA or by the Government. In fact, the provisions regarding decision of

~ specified matters is an exception since control is with Reliance Infrastructure,

and does not deal with the management of MMOPL or give rise to control of

MMOPL by the Government of MMRDA.

Referring to Thalappalam case, they have quoted the following observation of

the Apex Court:

The words “substantially financed” have been used in Sections 2(h) (d)(i) and

(il. A body can be substantially financed. directly or indirectly by funds

-provided by the appropriate  Government. The expression “substantially

financed”, as such, has not been defined. under the Act. “Substantial” means

«“n a substantial manner so as to be substantial’. In Palser v. Grimling (1948) 1

All ER 1, 11 (HL), while interpreting the provisions of Section 10(1) of the Rent

and Mortgage interest Restrictions Act, 1923, the House of Lords held that
“substantial” is not the same as “not unsubstantial” i.e. just enough to avoid the
de minimis principle. The word “substantial’ ﬁferaﬂy means solid, massive elc.

Legr’sfafuré has uséd the expression “substantially financed” in Sections 2(h)
(d) (1) and (i) indicating that the degree of financing must be actual, existing,

positive and real to a substantial extent, not mmdera_te, ordinary, tolerable, efc.

\
"
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The word ‘substantially’ has been defined to mean ‘essentially; without
malerial qualification; in the main; in substance; materially.’ In the Shorter
Oxford English Dictionary (5"Edn.), the word “substantial’ means ‘of ample or
considerable amount of size; sizeable, fairly large; having solid worth or value,
of real significance; sold, weighty; important, worthwhile: of an act, measure
etc., having force or effect, effective, thorough.’ The word substantially’ has
been defined to mean ‘in substance; as a substantial thing or being:;

essentially, intrinsically’. Therefore the word ‘substantial’ Is not synonymous

‘with ‘dominant’ or ‘majority’. It is closer to ‘material’ or ‘important’ or ‘of

considerable value." ‘Substantially’ is closer to essentially.” Both words can

; sxgh;'@f véryfng degrees depending on the context. Merely providing subsidies,

- grants, exemptions, privileges efc., as such, cannot be said to be providing

funding to a substantial extent, unless the record shows that the funding was
so substantial fo the body which practically runs by such fundfng and but for
such funding, it would struggle to exist.

Relying on the above observations, they argued that the finance

provided by ‘MMRDA' is not “substantial” or that if the same was not provided,

| ‘MMOPL’ would have struggled to exist.

-Referring to Annexure -1 In the written submission of the MMOPL, the

Complainant strongly arguéd that the Government of India and the State

Government/MMRDA have provided financial support to the extent of Rs. 783

crores, which is substantial and not unsubstantial. Additionally, the

~ Government has given nine hectares land on concessional terms for the

carshed which values a huge amount. The implication of such a huge receipt

~of financial support is that the MMOPL is a public authority; they should

appoint PIOs and the First Appellate Authorities and provide information in

right ernest to the public.



